The essay is a study on how perceptions of the role of a medical expert can impact professional practice, how perceptions of the nature of a particular disorder can influence the attitudes of individual doctors towards patients who present with the condition, and finally, how perceptions created by medical nomenclature regarding the status of a disorder can shape the development of the law.
1. Introduction A medical witness is supposed to be an independent expert whose specialised knowledge, skill, training, and possibly experience, may assist the court-the judge and jury-in determining the issue of liability. Writing at the turn of the 19th century on the ethics of court testimony in cases of infanticide, Thomas Percival advised medical practitioners in his Medical Ethics:
when it becomes their painful office to deliver evidence, on such occasions, justice and humanity require, that they should scrutinize the whole truth, and nothing extenuate, nor set down aught in malice. [ 
emphasis in original]1
This article examines social and medicolegal developments, which have contributed to the evolution of medical and forensic culture in the mid-19th-century England, whereby the ideal of a nonpartisan expert witness would often be honoured more in the breach than in practice. There has been considerable body of literature relating to medical witnesses who appeared in criminal cases;2 this article, however, analyses legal and medical responses to the dramatic upsurge in civil compensation claims for personal injuries occasioned through railway accidents. It looks back to a time before psychiatry became recognised as a discrete branch of medicine, and surgeons as well as physicians treated patients whose condition would today be diagnosed as a severe psychiatric reaction to a traumatic event.3
Fierce medical debates of the 1860s regarding the aetiology of somatic symptoms presented by railway passengers who were involved in train collisions but did not sustain a demonstrable physical injury engendered their own highly emotive vocabulary. Partisan opinions held by medical witnesses adhering to a particular viewpoint or theory found their way into the courtroom and were reported in a series of high-profile cases. The article examines the state of medical knowledge as reflected in the medical controversy that exploded on the pages of The Lancet. This journal, founded by Thomas Wakley in 1823, was at the forefront of legal, ethical, and educational reform of the medical profession in England. The medical background illuminates the law of compensation for pure psychiatric injury as it developed in the second part of the 19th century.
common carriers in action on the case in tort rather than in contract. This tendency was reinforced by the decision in Hadley v. Baxendale,5 which determined that in ordinary commercial transactions, recovery was only allowed for damage that 'may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it'. This meant that compensation for any secondary symptoms caused by the breach of contract was excluded.6 Consequently, in cases of vehicular collisions-where the injury arose from the negligent conduct of the defendant carrier-the plaintiff was able to obtain more adequate damages in an action on the case for negligence. This cause of action was also the most appropriate, for as J. Bayley in Ansell v. Waterhouse7 stated: actions on the case lie for recovery of damages for consequential wrongs, accruing from misfeasance or nonfeasance, from negligence or wilful conduct of the party sued, in doing or omitting to do something, contrary to the duty which the law casts upon him [the common carrier] in a particular case.
Railway companies were classified as falling into the category of common carriers.8 They were thus responsible for any physical injury to the passengers that occurred as a direct result of their negligence. In England and in the United States, passenger carriers of all kinds were held to a standard of utmost care and, providing there was no contributory negligence on the part of the claimant,9 were often found liable for damages in an action on the case. For example, in 1865 the railway companies paid out over £300,000 in damages to injured passengers.10 There appear to be no reported cases in which mid-19th-century plaintiffs suing a railway company pleaded damage in the form of such traditional psychiatric conditions as mental alienation11 or insanity (mania, melancholia or monomania, dementia, lunacy, or idiocy). Instead, plaintiffs alleged that they suffered conditions, which today would be considered psychosomatic and posttraumatic disorders.
Casualties on railways were so high that all major English railway companies employed their own teams of surgeons and physicians. As a result, from the middle of the 19th century, medical practitioners became very closely involved with forensic processes in the context of the law of compensation. The interaction between law and medicine was not without 5 Hadley v. Baxendale (1854) 9 Ex 341, at 354, per Alderson B. 6 Other than breach of promise of marriage. See Pollock C.B. in Hamlin v. Great Northern Railway Company (1856) 1 H&N 408, at 411; 156 ER 1261, at 1262. 7 Ansell v. Waterhouse (1817) 105 ER 1286. The case concerned the plaintiff's wife who was injured while a passenger in a common stagecoach. 8 Railway and Land Traffic Carriers' Act (An Act for the Better Regulation of the Traffic on Railways and Canals) 1854 (UK), 17 and 18 Vict ch 31. 9 From the 1809 case of Butterfield v. Forrester (1809) 11 East 60; 103 ER 926 until modified by the Law Reform (Contributory Negligence) Act 1945 (UK) (followed in other common law jurisdictions later), a successful plea of contributory negligence had the effect of defeating the plaintiff's recovery entirely. 10 professional and ethical dilemmas, particularly in relation to the role of medical witnesses in personal injury litigation occasioned by railway accidents.
The primary function of railway surgeons and physicians was, naturally, to treat passengers and railway employees injured in train accidents.12 They would also appear as expert witnesses in any legal proceedings arising out of these accidents. More controversially, however, from the middle of the 1840s, many railway medical officers acted for their respective employers in arranging the amount of compensation that their employer-company would pay to the injured patients. Having diagnosed the patient's injury, they would then offer him or her an amount in compensation on behalf of the negligent railway company for whom they acted.
This widespread practice of 'medical arbitration' was criticised in The Lancet. The editorial of 7 July 1866,13 having referred to two 'recent cases', stated that a medical practitioner employed by a railway company:
should never, if attending the patient on behalf of the company, discuss the amount of compensation with the patient alone; for the paid officer of a company 'arbitrates', if acting alone, under suspicion-a suspicion dangerous to his character and derogatory to his professional honour. He should require the presence of a medical man on behalf of the patient, and the patient, so protected, may then consider the question. To attend the patient on behalf of the company, and settle with him without any impartial medical intervention, is a position which he ought not for a moment to accept, for both his own sake and that of his profession.14 The Lancet concluded that settling the amount of damages was both a legitimate and beneficial exertion of professional duty by a medical practitioner, providing the patient had the benefit of independent medical advice.
Some patients did not see the matter in quite the same benign light, and sued their 'medical arbitrators' for damages. For example, in August 1866, The Lancet reported the case of Cooper v. London & North-Western Railway Company.15 On 29 September 1865, Miss Cooper, a passenger on the defendant's train was injured as a result of its negligence. She was taken to a nearby tavern, called Carven Arms, where Dr. Hughes attended her. He 'subsequently gave her £20 from the company, for which she signed a receipt'. Her injuries turned out to be much more serious than Dr. Hughes' diagnosis suggested, and despite the 'settlement', she sued for damages. The judge strongly condemned Dr. Hughes' conduct and the jury awarded her £100 in damages, while expressing their disapprobation of the 'medical arbitration' practice.16
The Lancet editorial of 7 July 1866 did not explain why the practice of 'medical arbitration' placed the medical practitioner's character under a dangerous 'suspicion' and derogated from his professional honour. The implication was that by serving two masters-the injured patient and the railway company, who was the injurer-medical practitioners placed themselves in a position of professional conflict of interest. Moreover, unless they disclosed their position as servants of the railway company, medical practitioners were liable for misrepresentation, fraud, and, possibly, breach of fiduciary obligations owed to the patient-client.17 Thus, in another unreported case decided in 1867,18 Mr. Acton, who was injured through the negligence of the Midland Railway Company, went to his family physician, Dr. Robertson, who told him that the injury was trifling and would be remedied in a fortnight by a change of air. On the strength of this advice, Mr. Acton accepted £31 and 10s in a private settlement, but soon found that his condition was much worse than he was led to believe by Dr. Robertson. Unbeknown to his patient, this physician also acted for the railway company.Mr. Acton decided to take his case to court, where the jury awarded him £1500. Chief Justice Cockburn of the Queen's Bench was highly critical of physicians acting for both parties and said that 'It is no part of the duty of a medical attendant to take part in settlements with patients'.19
The case was digested in The Lancet and The Law Times. The Law Times report concluded that it was 'in vain for railway companies to attempt to settle claims through a medical officer, who has it in his power to represent to a patient that his condition is not as bad as it really is'.20 In a subsequent 'Letter to the Editor' of The Lancet,21 Dr. Robertson wrote that when he first became a railway officer, he followed the example of his predecessor in negotiating settlements between injured patients and the negligent railway companies that employed him. He apparently abandoned this practice after becoming convinced of its impropriety. 16 In Rideal v. Great Western Railway Company (1859) NP 1 F&F 706-7; 95 RR 967-8, in the course of a train collision, the plaintiff, a commercial traveller, suffered severe concussion and bruising. He spent the night at the nearest hotel, where the next day the stationmaster visited him and offered £20 in compensation. The plaintiff agreed and signed a receipt 'in full satisfaction of injuries arising from the accident . . . and full consequences arising therefrom'. He sued the company when it transpired that he was unable to resume his avocation due to 'a severe concussion of the spinal cord and of the brain'. In his charge to the jury, Earle J. approached the issue in the strictly contractual terms of the time, asking whether the plaintiff's mind 'went with those terms [of the settlement] and he understood their effect when he assented to them'. If he did, he was bound by the agreement and could recover no further compensation, even if at the time he 'had no idea' how serious and permanent his injuries were. The jury found for the defendant. By the 1860s, however, cases of this kind were litigated in tort, rather than contract. 17 The medical practitioner's fiduciary obligations would flow from his or her handling of the patient's monetary compensation claim. 18 As noted above, the July 1866 editorial on 'medical arbitration' also stated that, provided the patient's own physician was present, settling the amount of damages was both a 'legitimate and beneficial exertion of professional duty' by the railway medical officers. The claims to beneficence and legitimacy were open to objections. Medically, the haste associated with medical arbitration meant that compensation was paid before the true extent of the injury, both physical and psychological, could be discovered and assessed.22 Yet, the issue of misdiagnosis in the context of medical arbitration was not discussed in the editorial. Ethically, the unequal power relationship between doctors and injured railway passengers meant that many arrangements with unrepresented patients did not provide them with just compensation. Finally, in law, 'settlement' of an action refers to the voluntary compromise or resolution of a claim by the parties to civil litigation. Legal settlements can be made at any stage of the proceedings before final judgment and are enforceable by the court,23 unless one of the parties has acted improperly.
The 1867 case of Hand & Wife v. Midland Railway Company, abstracted in The Lancet24 involved an allegation of impropriety and absence of bona fide by a surgeon, who was a party to the medical arbitration settlement. Mrs. Hand sustained injuries through the admitted negligence of the defendant railway company. Mr. Day, a surgeon to the defendant's company, assured Mrs. Hand shortly after the accident that she would soon be well and gave her a cheque for £211 to remunerate her for loss of business and medical expenses. Her own medical practitioner witnessed the receipt given to Mrs. Hand. The latter deposed that he did not advise the patient to settle, but merely signed his name as a witness to the receipt, though, apparently, even at the time, he expressed doubts as to the period of her recovery. Subsequently, she became very ill and 'was on the verge of paralysis'.25 She sued the surgeon, Mr. Day, for fraud and misrepresentation. The jury awarded her £300 in damages against the surgeon, in addition to the £211 already paid. The judge commented that 'as a general rule, it was most objectionable that medical men should engage in making compromises. If such a compromise was to be made, it was better that it should be in the hands of the professional legal advisers than in those of medical men '.26 Ethical issues relating to the patient-doctor relationship and the locus of professional duty became a major topic of articles and editorials in medical journals of the late 1840s. So far as I know, railway companies are ever ready to deal with all who may have suffered, fairly and most liberally. How much, then, of pain, sorrow, and anxiety would be saved, if the claimants would at once grasp the friendly hand held out to them, instead of enduring for months the anguish inseparable from anticipation of the day on which they will have to appear as witnesses in a court of law: the trial over, then only to discover beyond doubt that, had they accepted the offer made to them, in every sense, pecuniary included, they would indeed have been gainers.28
As the term 'medical arbitration' implies, doctors who were involved in it took on the role of advocates for one of the parties who were engaged in an essentially legal dispute about compensation for negligently occasioned injury. Though the practice eventually disappeared, it left a long-lasting legacy. Throughout the 19th century, doctors-including most of the contributors to the railway injuries debates-would continue to hold an office of a surgeon or physician to a railway company as part of their specialist practice. Though of itself the holding of such office presented no ethical or professional dilemmas, it became an issue in cases where its holders appeared as expert witnesses in court. The ethical position of such medical practitioners, who, having been involved in the patient's treatment-on the witness stand effectively assumed the role of an advocate for the defendant railway companies-was not unlike that of railway surgeons who engaged in the practice of medical arbitration. In both cases, they failed to resolve professional conflict of interests.
Medical controversies regarding the nature of railway injuries in the 1860s
The great majority of passengers involved in railway collisions sustained demonstrable wounds and lesions, but some victims of these accidents suffered severely disabling symptoms that followed either a relatively minor or no apparent physical injury. The symptoms manifested by patients who were only slightly physically injured in railway accidents included extreme tenderness of skin, sensitivity to light, sleep disturbance, nominal dysphasia,29 mutism, stuttering, uncontrollable movements in limbs (choreas), and different forms of paralysis. The nature of these injuries and symptoms became a topic of medical as well as sociopolitical debate that continues to this day. In the book, he observed that severely disabling symptoms, which followed relatively minor accidental injury, had become 'a most important branch of medico-legal investigation'33 when sustained as a result of railway collisions. At the same time, he argued that severe sequelae that followed trivial physical trauma were neither a new phenomenon created by the advent of railways,34 nor confined to persons involved in litigation. 35 Erichsen was genuinely surprised that his views on the nature of these injuries, which eventually would acquire the appellation of 'nervous shock', were considered controversial.36 They were opposed on the pages of medical journals and books,37 and on the witness stand in court. The debate involved some of the most celebrated and respected medical 33 Id., at 2-3. 34 Id., at 11. Erichsen used the case of Count de Lordat, which was first described by Dr (1998), at 24-7. 35 Erichsen described the case of Mrs. B., who in 1860, at the age of 32, slipped down four stairs. In the following 6 years, her symptoms included various forms of numbness of arms, legs, and tongue (anaesthesia), astasia-abasia (an inability to stand straight and walk in a coordinated fashion), confusion of thought, loss of memory, bad appetite, and progressive paralysis. J.E. Erichsen, On Railway and Other Injuries of the Nervous System, London: Walton & Maberly (1866), at 64-6. He also described the case of a 23-year-old man who fell from a horse, walked home, seemingly uninjured, but 6 weeks later developed a temporary paralysis with some residual impairment of function (id., at 86-9). 36 D. Mendelson, Interfaces of Medicine and Law: The Liability for Negligently Caused Psychiatric Injury (Nervous Shock), Ashgate International Publishing (Dartmouth Medico-Legal Series) (1998), at 36-48. 37 Id., at 40-8. The debate between Erichsen and Syme on the nature of railway injuries in the 1860s formed part of a complex pattern of change from pre-modern to modern medical understanding of illness and disorder. The doctrine developed by William Cullen41 in the 18th century that all normal and abnormal processes in the body were influenced by the nervous system was still very influential and it was accepted that 'nervous power' (also called 'nervous energy') was instrumental in transmission of physical sensations to the brain and of motor impulses to the muscles. The notion of 'animal spirits'42 renamed as 'nerve force', 'nervous power',43 or 'nervous energy'44 persisted throughout the 19th century. In the 1860s, though the importance of the brain function was acknowledged,45 less was known about the brain than about the anatomy and pathology of the spine and the autonomic nervous system. Consequently, although both the spine and brain were seen as the nerve (1777) suggested that disease was the result of disturbances in the nervous system. He identified neuroses as one of the four classes of disease (the other three being fevers, cachexias, and local disorders). According to Cullen, the characteristic feature of neuroses was the absence of structural or topical change in the body. The category included epilepsy, chorea, insanity, apoplexy, paraplegia, and syncope. 42 This notion had its origins in the Galenian theory of pneumatic forces. Galen (130-c200 CE), an adherent of humoral medicine, defined human physiology in terms of fluids, solids, and three kinds of pneuma or spirits: 'physical spirits' that were derived from venous blood; 'vital spirits' that formed in the heart by the interaction of the breathed in air; and 'animal' or 'psychical spirits' that regulated the brain, nerves, and feelings. 43 This 'nervous power' was interpreted by medical physiologists of the time as an integral part of the nervous system of impulses modelled on the concept of the electrical circuit. 44 In 1826, physiologist Johannes Mu¨ ller (1801-1858) published the theory of 'specific nerve energies', which suggested that sensory nerves could only interpret an impulse in one way. 45 Erichsen, who had close links with France, may have been aware of the 1862 demonstration by Dr. Paul Broca (1824-1880) of the relationship between a brain lesion and motor aphasia (aphe´mie). However, he does not refer to Broca in On Railway and Other Injuries of the Nervous System (1866).
D. Mendelson / International Journal of Law and Psychiatry 25 (2002) 303-329 312
centres, there was a tendency to explain nervous disorders, which resulted in the loss of function in terms of physical malfunction of the nervous system by reference to the spine alone.46 Moreover, when medical practitioners of the 1860s referred to any kind of 'functional nervous disorders' they meant literally a loss or impairment of function, usually the result of a physiological disease or disorder of the nervous system, but not its structure.47 This understanding of nervous disorders also explains why some of the main proponents and opponents of Erichsen's views were surgeons.48
Originally, the term 'nervous shock' referred to a physical shock to the nervous system, as it was then understood.49 This meant that no matter how cognitively disabling or psychologically bizarre the secondary symptoms might be, the focus on the spine as the cause of nervous shock precluded the diagnosis of 'insanity' or 'mental alienation' in the assessment of railway accident victims. For although in the 1860s 'insanity' or 'mental alienation' were regarded as organic diseases, they were taken to be 'diseases of the mind'.50 Since the Cartesian doctrine of mind and body dualism51 was still strong,52 diseases of the mind were considered separate from nervous disorders that may follow physical malfunctions of the spine. Baron Ernst von Feuchtersleben's theory that psychic and somatic disorders were aspects of the same reality was translated into English in 1847, but did not find wide acceptance at the time. Russell Reynolds' seminal 'Remarks on Paralysis and Other Disorders of Motion and Sensation, Dependent on Idea',53 in which he demonstrated that patients could develop an illness that corresponded to their idea of physical disturbance, was yet to be published. In a way, surgeons and physicians who tried to understand and treat 48 Likewise, the available data show that between 1826 and 1843, surgeons appeared as expert witnesses in 66% of criminal trials in which insanity was in issue. Physicians participated in 22% of such trials. J.P. Eigen and G. Andoll these 'nervous' disorders were not only precursors of modern neurology but also of psychosomatic psychiatry.54
It was only in the late 1870s and, in particular, in the 1880s that a distinction was drawn between symptoms that had 'organic', that is physical, cause, and 'functional' disorders where there was no organic explanation for the disturbance of or inability to carry out previously normal activities.55 The aetiology of the latter conditions or illnesses would eventually be ascribed to purely mental trauma. However, in the early 1860s, those archetypal signposts of modern psychiatry-'neurosis' and 'neurasthenia'-were still unknown.56 Medical terminology of the mid-19th century period suggests that while medicine did not regard a strictly neurophysiological model of human homeostasis as entirely adequate, systematic scientific endeavour to conceptualise the interrelation between mind and body and its psychosomatic manifestations was yet to begin.
Relying on the then current understanding of neurology and anatomy, Erichsen argued that the 'secondary symptoms' suffered by many of the victims of railway collisions were due to 'twists and wrenches of the spine'. According to Erichsen:
In Railway Collisions, when a person is violently and suddenly jolted from one side of the carriage to the other, the head is frequently forcibly thrown forwards and backwards, moving as it were by its own weight, the patient having momentarily lost control over the muscular structures of the neck.57
He theorised that a relatively minor physical injury that occurs in traumatic circumstances may lead to 'concussion from railway shock' resulting in pathologic changes to the spinal cord and the brain stem.58 Erichsen postulated that pathological changes could be attributed, amongst other possible causes, to an inflammation of the spinal cord through 'vibratory jarring' of the nervous system causing a 'molecular derangement'. He noted that there existed a close connection between nonimpact environmental trauma and organic injury. While representing the frontiers of technology, the railways, with their big locomotives reaching the 54 The first chair of psychiatry was established in Leipzig, Germany in 1811. However, until the 1870s, in Leipzig, Vienna, and Berlin, nonpsychiatrists occupied these chairs. In no ordinary accident can the shock be so great as in those that occur on Railways. The rapidity of movement, the momentum of the person injured, the suddenness of its arrest, the helplessness of the sufferers, and the natural perturbation of mind that must disturb the bravest, are all circumstances that of necessity increase the severity of the resulting injury to the nervous system, and justly cause these cases to be considered as somewhat exceptional from ordinary accidents.59
There were other medical practitioners who agreed with Erichsen's analysis.60 In 1867, The Lancet61 commissioned Dr. Thomas Buzzard to analyse case histories provided by medical practitioners from all over the United Kingdom. Dr. Buzzard published his findings in a series of articles called 'Cases of Injury from Railway Accidents; Their Influence upon the Nervous System and Results'.62 He observed that patients involved in railway collisions were often unable to say how and where they were hurt. Although some had bruises indicating blows, their symptoms 'were referable to the effects of general concussion or shock'.63 Others, who claimed to have received a severe blow, presented with no perceptible trace of injury. Buzzard warned that complaints of such patients should not be dismissed. He provided an example of a healthy 27-year-old woman who, as a result of a railway collision, was thrown forwards then backwards against the side of carriage in which she was travelling. She was 'stunned', and lay on the bank for some time. She was then sent, presumably by the railway company, on the rest of her journey, accompanied by a friend. When the injured woman arrived at her original destination some 15 hours after the accident:
[s]he seemed dazed, but managed to walk from the station to her home, about 400 yards. She then went up to the third story, sank upon the floor, and had to be lifted into bed; vomited, said her head was very bad, and she only wanted to sleep.64
In the evening, the attending physician found her 'greatly excited, wanting to get up, incoherent in talk, complaining that she saw the engine coming in at the window, and laughing hysterically'. She grew steadily worse, was treated by three medical attendants with 59 Id., at 9. blisters and morphia, but died 29 days after the accident. Following the autopsy, the physicians concluded that the patient sank, not from direct surgical shock, limited by the expression 'concussion' of brain or cord, but from a general shake of the nervous system, associated with fright.65
Malingerers or genuine victims of railway collisions?
While Erichsen's book on Railway Injuries was in the tradition of the 18th century measured scientific discourse,66 the reaction to his views was far from dispassionate or strictly medical. The debates were not doctrinal, for it was accepted that the railway injuries, if genuine, were of physical origin. Rather, the issue on which the opinions of medical experts diverged involved the medicosocial validity of the diagnosis relating to the adverse sequelae. The debates provide a classic example of the importance of contextual framing in relation to questions of medical aetiology.67 Erichsen framed the inquiry into the causes of adverse sequelae that may follow upon a relatively trivial physical impact in terms of the then current medical theory. His basic presumption was that the severe symptoms exacerbating the original railway injuries were due partly to physical causes such as concussion of the spine leading to the irritation or chronic inflammation of membranes of the spinal cord and partly to the emotional trauma, particularly fear and the feeling of helplessness, which accompanied a railway collision.
His opponents framed the causal question in terms of sociolegal context. They asserted that his theory, while pertinent to a few 'genuine cases', could not be used as a general rule because the self-interest of many patients engaged in personal injury litigation led them to either exaggerate or to simulate the incapacitating symptoms in the hope of obtaining greater compensation.68 Thus, the editor of the British Medical Journal (BMJ),69 65 Ibid. Another illustration provided by Buzzard was that of two persons in Liverpool who, while walking along the railway line, were struck by an engine moving at the rate of 7 mph. They were instantly killed. On examination, it was found that the skin on their bodies was almost unbroken, even though 'their flesh and bones were smashed'. A man whose spine is concussed on a railway brings an action against the company, and does or does not get heavy damages. A man, who falls from an apple tree and concusses his spine, hasworse luck for him-no railway to bring an action against.
For Erichsen, the possibility of excessive litigation by people who suffered from what today is called psychogenic injury,70 following nonimpact trauma, was not a major issue. However, the discussion of compensable and noncompensable injuries among the medical profession of the time nearly always involved the question of whether patients claiming compensation were genuinely injured or malingerers. Professor Syme, who in 1867 attacked Erichsen's book in The Lancet,71 wrote that:
. . . any man who travels by railway may easily obtain a competency [sic] by stumbling on the platform after the door of his carriage has been opened by a servant of the company, but before the train has ceased to move. He has then merely to go to bed, call in a couple of sympathizing doctors, diligently peruse Mr. Erichsen's lately published work on Railway Injuries, go into court on crutches, and give a doleful account of the distress experienced by his wife and children through his personal sufferings, which have resulted from the culpable negligence that allowed him to leave his seat prematurely.
Also in 1867, Edwin Morris, another railway surgeon who was an enthusiastic supporter of the BMJ's editor and an admirer of Professor Syme, published a little book,72 in which he attempted to refute Erichsen's theories and thereby 'assist in unravelling those intricate cases in which there is every reason to believe the symptoms are simulated, and at the same time to put medical men on their guard against such cases'.73 Morris quoted a letter from a certain Dr. Cooper, surgeon to the Great Western Railway Company, who asserted that 'injuries to the spine, as promulgated in courts of law, are a very different disease to that taught in the schools of anatomy and physiology, and are always cured by golden blisters'.74 Morris himself declared that 'shock to, and alleged injury to the nervous system . . . form a class of injuries which designing and unscrupulous people do not hesitate to take shelter under for the purpose of exacting, through legal or other channels, compensation for such simulated injuries'.75 70 The term 'psychogenic' is used to indicate that certain life events have played an important role in the genesis of the person's psychiatric disorder. 71 J. Syme, 'On Compensation for Railway Injuries', The Lancet, 5 January 1867, 2-3, at 2. The article, which described cases that in his opinion involved malingering on the part of successful claimants, gave rise to vigorous correspondence in the Letters to the Editor column of 1867. 72 E. Morris, A Practical Treatise on Shock after Surgical Operations and Injuries with Special Reference to Shock caused by Railway Accidents, London: Robert Hardwicke (1867). 73 Id., at v-vi. 74 Id., at 63. 75 Ibid.
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In his Lancet articles, Thomas Buzzard, MD indirectly alluded to observations by Syme and Morris that many symptoms relating to mental incapacity suffered by victims of railway collisions were 'subjective' and difficult to verify. While recognizing that complaints of changes from normal function and sensation were indeed subjective, Buzzard suggested that patients' assertions could be tested 'by the consistency of the alleged symptoms' and the physician's estimate of the patient's veracity.76 He then challenged the allegation that recovery following settlement of a claim for damages provides incontrovertible proof that the patient must have been simulating or exaggerating the symptoms. Buzzard offered the following explanation:
It happens not infrequently, that patients exhibiting psychical phenomena . . . improve very rapidly when the question of compensation has been decided; and it is often argued that this circumstance furnishes decisive proof that the alleged symptoms were factitious. This is doubtless sometimes the case; but I apprehend that quite as frequently the true explanation lies in the fact that the settlement of the claim at issue leaves the patient for the first time in a condition favourable to recovery. It is a fact that mental anxiety alone is often sufficient to give rise to these phenomena, where the condition of the nervous system is favourable to their production . . . It is scarcely reasonable, therefore, to look for much improvement in the condition of a patient who is placed in exactly the worst condition for recovery. He is perhaps attended by one or more medical men, who are constantly directing his attention to his symptoms; visited by others, who frequently do not hide their disbelief in his statements; and awaiting in trepidation the ordeal of an examination in a court of law, where his claim is likely to be stoutly contested. He is placed, indeed, under circumstances which medical advice would caution him to avoid, as directly tending to increase the nervous exhaustion from which he is suffering.77 Like Erichsen, Buzzard discussed case reports-obtained from other physicians-of patients who, following railway accidents, suffered what would now be termed chronic psychiatric disorders even though they were never involved in litigation, or had their cases settled long before.78
A legal system that practically presupposed that any passenger involved in a railway collision was physically injured whether such injury was demonstrable or not, and which left only the quantum of damages to be litigated, inevitably lent itself to abuse. Some plaintiffs, aided and abetted by their medical and legal advisers, exploited the system, but so did, as the Chief Justice Cockburn of the Queen's Bench in the Acton's case pointed out, some railway companies. Judging by the volume of case reports sent to Thomas Buzzard, most physicians accepted their patients' words and symptoms in good faith irrespective of their involvement or otherwise in personal injury litigation. Few physicians may have 76 T. Buzzard, 'Cases of Injury from Railway Accidents; Their Influence upon the Nervous System, and Results', The Lancet, 25 May 1867, at 623. 77 Id., at 623-4. 78 For an analysis of the present attitudes of the medical profession towards nonorganic illness, see G. encouraged their patients in the belief that they were suffering from an organic illness even in the absence of any signs to substantiate such diagnosis. At the same time, there was also a group of medical practitioners who adhered to a theory that patients involved in personal injury litigation were, until proven otherwise, malingerers,79 whose complaints were primarily motivated by the lure of pecuniary damages. Writing in 1881, but familiar with the medicolegal scene of the 1860s, Dr. Russell Reynolds would observe that:
There are some members of our profession, who have become specialists in this direction [medico-legal practice], who seem to think that everything that a man tells them of his subjective symptoms are matters of fact and of great importance; and on the other hand, there are those who regard every plaintiff as either a knave or a fool, and most probably a combination of the two, but who never believe that any man is injured in a railway accident unless he has broken his neck, or has a compound fracture of his thigh.80
The latter would invariably appear as expert witnesses for the defence. Thus, polarization of opinions on the nature of railway injuries became reflected in courts, where each party to litigation would consult or hire a sympathetic expert medical practitioner.
Secondary symptoms of railway injuries and the function of medical witnesses in the 1860s
One of the many cases in which Professor Erichsen was called as an expert witness for the plaintiff, while Professor Syme testified for the defendant, was Denham v. the Great Northern Railway Company,81 which came before the Court of Common Pleas at Guildhall. In his Railway Injuries book, Erichsen provided a detailed background to Denham's case. On 1 March 1865, Mr. D, a healthy, 33-year-old man was 'thrown violently against the opposite side of the carriage, and then fell on the floor as a result of a train collision'.82 Two months later, the patient described his initial symptoms as a swelling the size of an egg over the sacrum, severe pain in the lower part of the spine, which, . . . had extended up the whole back and into the head, producing giddiness and dimness of sight. These, with tingling feelings in the limbs (particularly, the left), great pain in the back, and tenderness to the touch, sickness in the mornings, and lameness, continued for the first fortnight. [Syme] , who ordered him to go about as much as possible, but to avoid cold'. He followed this advice, but his symptoms 'much increased, with prostration and lameness'.84 Indeed, when seen by Erichsen and a surgeon, Mr. Hewer, the patient presented with 'the most intense stutter'. His spine was rigid, and when touched lightly on the back, the patient would:
Start forwards as if he had been touched with a red-hot iron . . . the muscles are thrown into violent contraction so as to become rigid, and to be raised in strong relief, their outlines becoming clearly defined.85
Mr. D's gait consisted of shuffling his legs sideways. He would alternate the action of the legs, but could not 'bring one leg in front of the other without twisting the whole body and turning, as on a pivot, on the leg that supports him'.86 Not unlike medicolegal patients of today, Mr. D saw a whole battery of doctors on behalf of both parties. When the trial began in December 1865, the plaintiff called four expert witnesses, including Erichsen, Sir William Ferguson, and Russell Reynolds.87 They testified that he was suffering from 'concussion of the spine' and that his recovery was 'uncertain'. Five expert witnesses for the defence, including Professor Syme and Dr. Dunsmure, the then president of the Edinburgh College of Surgeons, 'expressed the conviction that there was no organic disease whatsoever, and no reason why the claimant should not enjoy good health'.88 The jury was not persuaded and awarded the plaintiff £4750 in damages. According to Erichsen, who remained Mr. D's treating medical practitioner, 6 months after the trial, the patient's condition was considerably improved in so far as he stammered 'less vehemently' and the sensibility of his back was lessened. However, he still had 'considerable rigidity about the spine', could walk only with an aid of a stick, and retained 'that peculiar careworn, anxious and aged look that is so very characteristic of those who suffered from those injuries'.89
In December 1867, commenting on cases such as Denham, The Lancet observed that
[n]othing has a greater tendency in the public mind to weaken the confidence in Medicine as an exact science than the medical evidence given at trials for compensation for railway injuries.90
The commentator was particularly critical of contradictory testimony adduced on the part of the plaintiff and defendant by medical experts of equal standing and eminence in the profession:
The witnesses on the side of the plaintiff invariably regarded the injuries sustained as of a very serious character; whilst the witnesses for the defendant as invariably appeared to regard them as far less important, and less permanent in their effects.91
Having noted that 'trials of this kind rarely involve any important question of law, the railway directors usually admitting liability', the commentator called for parliamentary intervention to establish a medical tribunal for the purposes of settling the questions of injury and compensation in such cases:
Two or three competent [medical] practitioners appointed by Government as arbitrators would be able to satisfactorily test the evidence of medical witnesses, and arrive, in almost every instance, . . . at a fair conclusion on the matter at issue.92
Some 18 months earlier, another Lancet editorial titled on 'Railway Compensation Cases'93 floated a similar idea. The editorial writer defined the role of medical witnesses in railway compensation trials as a scientific body, . . . invested with a duty which embraces the interests of the general public, including railway shareholders, as well as of those members of the community who allege injury from the accident.
It was possibly the failure to totally repudiate the acceptability of the practice of 'medical arbitration' that led to a misunderstanding of the role of medical experts in civil litigation. The proposed role for medical witnesses was akin to the institution of court assessors who were appointed by the Admiralty and Patent Courts to act as coadjudicators.94 However, although the tradition of nautical and patent court assessors went back to the 14th century, their adjudicative role began to be questioned in the middle of the 19th century.95 Unlike the expert court assessors, the function of the expert medical witness in injury compensation proceedings was not to determine matters at issue, but to assist the court with information within the area of his or her expertise. This would have included an assessment of the injured plaintiff's impairment, that is, 'any loss or abnormality of psychological, physiological, or anatomical structure or function'.96 The function of the court was to assess the plaintiff's disability, in the sense of the deleterious consequences and effects resulting from impairment on his or her 91 Ibid. 92 Ibid. ability to perform an activity in the manner or within the range considered normal for human beings.97 In its determination, the court had to consider not only medical opinions regarding diagnosis and prognosis, but also the degree of the plaintiff's capacity to obtain employment, the nature of future employment, the level of remuneration, the vagaries of inflation, other positive and negative contingencies, as well as questions of normative standards and deterrence. In other words, the determination of disability would involve a review not only of medical factors, but also of legal, social, and financial considerations. Therefore, whereas it is appropriate for medical expert witnesses or medical panels to provide opinion on questions relating to the nature of injury and assess the patient's impairment, the assessment of damages has been, invariably, the function of the courts. Not surprisingly, the legislature ignored The Lancet's proposal for expert medical witnesses acting as arbitrators.
An epistolary controversy regarding the case of a commercial traveller
Perhaps the most vigorous intraprofessional debate on the nature of railway injuries with no physical lesions was triggered in 1867 by the publication by The Lancet of Professor Syme's medicolegal case report titled 'Compensation for Railway Injuries'.98 The report elicited a response from Dr. Patrick Heron Watson.99 The case involved a compensation claim for 'a severe wrench of the spine'.
It seems that neither the law of defamation100 nor the disciplinary powers of the British General Medical Council101 operated to prevent medical practitioners of the time from expressing robust opinions about motives and conduct of their colleagues. The two documents provide a fascinating insight into clinical and medicolegal practice of the mid-19th century, when 'nervous disease was but little understood'.102 They also illustrate how a commitment to a particular medical approach and theory may affect doctors' perceptions of events and patients. Professor Syme wrote that, on 27 April 1865, he saw a commercial traveller who told him that he was 'shaken' when the train on the Great Northern Railway Company line of which he 97 Ibid. was a passenger collided with another. According to Syme, following the collision the man walked a mile and a half to see Dr. Maclagan, who assured him that there was no local injury or occasion for complaint.103 Nevertheless, on the following day, the patient went to Edinburgh, to consult Syme. The surgeon found no 'local complaint', but asked the patient to come back. At a subsequent consultation, Syme observed that the patient '[exhibited] the most perfect freedom in all his movements, without any sign of local injury'. Syme told the patient that 'if he felt any uneasiness, it must be more mental than bodily'.104 But:
On the same day, the 28th of April, it appears that this person, having procured an accomplished agent, applied to a surgeon of experience in cases like his own, who discovered that he sustained a 'severe wrench of the spine and sacroiliac synchondrosis' put him to bed, called in a trustworthy coadjutor, and visited his interesting patient at least once a day for months. On the 12th of June Dr. Dunsmure [an employee medical officer of the Great Northern Railway Company] requested me to see the claimant, as he had now become.We found him lying upon a sofa, from which he rose and walked with vigour and flexibility of body. There was not the slightest swelling, discoloration, or rigidity of the spine, and, on the contrary, every appearance of good health so far as we could judge from our own observations.105
The nature of the relationship between the commercial traveller and Professor Syme changed over time from one of a treating doctor and a patient to that of a medicolegal assessor and a claimant. However, the shift in the patient's status probably did not influence the surgeon's professional practice. Syme's medical approach to diagnosis was to look for objective signs. Without denying the possibility of injury by way of 'a severe wrench of the spine', Syme eliminated such diagnosis in this case on the basis that the patient did not have any bruises or lesions and his apparent mobility militated against the presence of an internal injury. Hence, the initial observation that the patient's complaint was 'more mental than bodily'. Nevertheless, Syme's recommendation that the patient apply hot fomentation106 suggests that he did not ignore the possibility of an organic damage. Hot fomentation was regarded as particularly beneficial and curative when applied 'in the very early stages of acute inflammation, especially of the serous membranes'.107 Fomentations were also applied to relieve pain, so it is possible that the patient may have complained of some physical discomfort as well as 'mental uneasiness'.
In July, Dr. Watson, who was treating the plaintiff, obtained the certificate on 'soul and conscience'108 that cross-examination in court would be detrimental to his patient's health. Dissatisfied with the superficial, and, as he thought, careless examination of his case by Mr. Syme, the patient sent immediately for me, not by the advice of his law agent, as Mr. Syme would have it, but as he stated to me, in pursuance of his original intention on coming to Edinburgh.117
Syme also questioned whether a 'serious disease of the spine resulting from external violence [could] exist for eight months without presenting some sign of its presence in the patient's gait, flexibility of trunk, or general appearance'.118 Watson's clinical approach was to look for semiobjective as well as objective signs. His physical examination of the patient revealed no bruises on the body, but he observed that the patient experienced throbbing pain in the head, which 'increased on motion of the head or body, and upon firm closure of the jaws'.119 The following part of Dr. Watson's report is worth quoting as an example of a conscientious medical examination. It is also clear that Watson was greatly influenced by Erichsen's theories. The physician observed that the patient: also complained of giddiness and nausea on changing his position, and of pain, on pressure, just below the occiput. . . . He moved stiffly as one mass in rising from the recumbent or sitting posture and on walking, and complained of pain in his loins. On stooping in the sitting position he bent his dorsal and cervical vertebrae, but kept his lumbar spine rigid, and rested with his hands on his knees. In walking he carried his superincumbent weight rigidly, and kept his arms fixed close by his sides. In standing he supported his weight equally on both feet, and could not bear to stand on one limb or to hop. On examining the lumbar region, where he complained of pain, I found no change in the line of lumbar spine, nor pain in the lumbar muscles, but marked pain on pressure over all the spinous processes of the lumbar vertebrae, especially the third, and along the line of both, but especially the right, sacro-iliac synchondrosis. In every mode of examination, the pain was persistently referred to the same parts.120
Whether or not he ordered fomentation to alleviate pain, Professor Syme-who was among the pioneers in the surgical use of chloroform in Britain-did not seem to have been seriously concerned with the patient's pain. In contrast, Dr. Watson focused primarily on the pain the patient experienced when moving. He put the patient 'under careful treatment', which however, was not successful. In May, Dr. Watson asked Professor Spence to visit the patient. They both concluded that the patient suffered 'a severe wrench of the spine and sacroiliac synchondrosis'.121 As a result of their report, the railway company sent its own medical
